card. 4 Clinton "took two [more] steps" and stopped in his tracks. 5 Glancing at the card, he had read a simple message handwritten by Meddoff: "'I have an associate that [sic] is interested in donating $5 million to your campaign.' ' 6 The amount offered was equivalent to 3,300 additional guests rushing into the fundraiser. President Clinton immediately found Meddoff, a stranger until this point, and informed him that a staff member would be in contact. 7 Four days later, with just ten days left until the general election, White House Deputy Chief of Staff Harold Ickes called Meddoff from Air Force One to discuss the proposed contribution. 8 By now, the offer became even more incredible and completely unprecedented in American politics. 9 Meddoff informed Ickes that a business associate, 10 Bill Morgan, was expecting a "very large sum of money" from a business deal and was willing to donate $5 million initially and another $50 million over the course of the next ten months." The catch was that Meddoff's associate wanted the contributions to President Clinton to be tax deductible.
Ickes reportedly replied that there were "tax-favorable" ways of assisting Clinton's reelection campaign. 13 Later in the week, Ickes called again from Air Force One and informed Meddoff that the Clinton campaign had an "'immediate need for $1.5 million within the next 24 hours." '14 Meddoff was unsure if Morgan could ob-campaign, 23 were not tax deductible, because both are classified under the Internal Revenue Code ("IRC") as groups that typically engage in significant political and political campaign activity, albeit to differing degrees. 24 Meddoff claimed that later during the same day that he received the fax, Ickes, perhaps realizing the potential impropriety of listing tax-exempt charities as Clinton-friendly organizations, called and requested that the fax be shredded. Ickes has refuted this allegation, stating that he "did not urge [Meddoff] In the end, neither the $1.5 million nor the other $53.5 million was ever used to the benefit of President Clinton's campaign. 27 In fact, the money may never have existed. The contributions were supposed to come from a suspect business transaction involving the sale of old railroad bonds. [Vol. 147:971
THE DARKER SIDE OF NONPROFITS
Morgan, Clinton's supposed benefactor-to-be, was also thousands of dollars in debt to the Internal Revenue Service ("IRS"). 29 This bizarre tale, revealed in the Senate hearings on alleged campaign fundraising abuses in the 1996 elections, paints a dubious picture of the American political landscape. Here, mysterious figures who were virtual strangers to President Clinton gained access to him and his closest aides by offering unprecedented contributions, provided that the donations could be routed to tax-deductible sources. Among the many questions that this story raises is how did charities such as Vote Now '96 and the Black Voter Coalition--groups that face strict limits on the political activities in which they are permitted to engage-make it onto the Ickes list and become the topic of urgent phone calls made from Air Force One during the final days before the election?
This Comment examines an alarming trend in which charities and social welfare groups have become powerful political players, yet have been able to circumvent IRC limits on nonprofit political activity and to avoid nearly all election regulations. Part I analyzes the activities of two supposedly nonpartisan, nonprofit groups, Vote Now '96 (an I.R.C. § 501(c)(3) charity) and the Citizens for the Republic Education Fund ("Republic Education Fund") (an I.R.C. § 501(c)(4) social welfare organization during the 1996 30 elections). Part II outlines the current regulation of such groups under the IRC and the Federal Election Campaign Act ("FECA"), while Part III explains how both Vote Now '96 and the Republic Education Fund used gaps in the law to engage in otherwise prohibited partisan endeavors.
See Investigation of Illegal or Improper Activities Part VII, supra note 1, at 301
(statement of Sen. John Glenn) (noting that Morgan, in 1995 and 1996, was subject to two IRS liens "totaling about $26,000"). In 1988, after defaulting on a personal note, Morgan appeared in court claiming that "he could not afford an attorney... [and] had no financial assets to have himselfrepresented." Id. at 279 (statement of Sen. Robert G. Torricelli). 30 See infra note 48 (noting that the Republic Education Fund was an I.R.C. § 501(c)(4) social welfare group). Following the 1996 elections, the Republic Education Fund "switched [its tax] status from [a] 'social welfare' group-] to the same tax status designed to fit political parties." Jeanne Cummings, "Issue Advocacy" Groups to Play Bigger Role, WALL ST. J., Mar. 6, 1998, at A16. The Republic Education Fund's new tax status, likely reflecting an attempt by the group to "get off of the media radar screen" and "avoid trouble," "provides the same, if not better, tax benefits and clearly allows political participation." Id. The Republic Education Fund's use of the political party tax status .'push[es] the envelope' of tax and campaign finance rules," and is based upon "two obscure IRS 'private [letter] rulings' on which the IRS refuses to comment. Karren Gullo, IRS Rules Will Let Donors to "Civic" Groups Stay Secret, DENVER POST, Oct. 24, 1997, at A32. Some tax experts predict that the Republic Education Fund's move could set off a new trend among nonprofit groups seeking to evade IRC and Federal Election Campaign Act limits on political activity. See Cummings, supra. This possible new loophole is not examined further in this Comment.
Part IV of this Comment proposes to close the legal loopholes allowing charities and social welfare groups to engage in unregulated political activities by requiring that any activity likely to influence an election be conducted through nonprofit political action committees ("PACs"). This plan will allow nonprofit organizations to engage in political activity and ensure that such endeavors are regulated, while imposing few burdens on the existing rights of charities and social welfare groups. 34 Charities, such as Vote Now '96, are tax exempt, and contributions to such groups are tax deductible. See infra notes 69, 77 (noting that charities are tax exempt and that contributions to such groups are tax deductible).
Both tax exemptions and tax deductibility are a form of subsidy .... A tax exemption has much the same effect as a cash grant to the organization of the amount of tax it would have to pay on its income. Deductible contributions are similar to cash grants of the amount of a portion of the individual's contributions. Regan v. Taxation with Representation, 461 U.S. 540, 544 (1983) . Because even political parties are, for the most part, tax-exempt, see infra notes 69, 88 (noting that political parties are tax exempt, except for taxes imposed on some limited types of income), "taxpayer subsidized" and related terms in this Comment typically will refer only to the additional tax deductions given to charitable contributions.
[Vol. 147: 971
Vote Now '96 operated exclusively to increase voter turnout in "heavily Democratic" areas. 35 The group's "executive director was deputy finance director of the [DNC] throughout Clinton's 1992 campaign. Its chairman was chairman of the Democratic Senatorial Campaign Committee in 1993-94. " 36 On July 12, 1996, President Clinton and the First Lady held a fundraiser for Vote Now '96 at the White House.
37
Some of the [sixty] guests were wealthy donors who wanted to give money to the Democratic Party but preferred to do so quietly, either because they had business before the Government or simply wanted to avoid having their names appear on public donor lists.
The solution was simple, they were told. They could make their donations to an organization called Vote Now '96, which was ostensibly created to encourage voter turnout and, unlike the [DNC] or the Clinton-Gore campaign organization, would not be required to identify the donors or the amount of their gifts. Vote Now '96 ultimately received $3 million in donations in the 1996
. 38 campaign.
The Democrats probably made other attempts to steer contributors to Vote Now '96. The charity received $3,000 from Clinton supporter and Arkansas restaurateur, Yah Lin "Charlie" Trie, 39 who was later implicated in a Chinese plot to bias the outcomes of the 1996 federal election. 40 A "foreign businessman," Gilbert Chagoury, who was living in Paris and "closely tied to Nigerian dictator Sani Abacha," contributed $460,000 to Vote Now '96.41 Despite the fact that Chagoury was "not a party contributor and[, as a for- to "influence our political process," and that China acted "to influence U.S. elections"); see also id. at 2503 (noting that Trie has been "connected to" political donations made with "foreign money"); China Bank Reportedly Sent Money to DNC Fund-Raiser, DALLAS MORNING NEWS, Apr. 2, 1997, at 8A (reporting that the government-owned Bank of China "wired large sums of money" to Trie in 1995 and 1996 while he was raising funds for Clinton and the Democratic Party). Trie initially "fled to Beijing rather than testify before a Senate committee investigating campaign abuses," but subsequently returned to the United States and "surren- 
1999]
eign citizen,] could hot legally give to the Democrats," he was invited to a special dinner on December 21, 1996 for the 250 top donors to the DNC. nz Vote Now '96 was also scrutinized during the criminal investigation of charges that the DNC "swapped" contributions with Ron Carey's 1996 reelection campaign to head the Teamsters labor union.
At their heart, the swap schemes envisioned the Teamsters contributing not only to the DNC, but also to various tax-exempt organizations ....
In See generally 2 U.S.C. § 441a-(a)(7)(B)(i) (1994) (stating that an expenditure "by any person in cooperation, consultation, or concert, with, or at the request or suggestion of, a candidate.. . shall be considered to be a contribution to such candidate"); I I C.F.R. § 109.1(b)(4)(i)(A) (1998) (stating that an expenditure is a contribution to a candidate if it is based on information given by the candidate "with a view toward having an expenditure made"). 62 Gullo, supra note 30. 63 Carney, supra note 51, at 1640. For a discussion of political "issue advertisements," see infra note 103 and accompanying text, noting that "issue advocacy" is used "as a ruse for partisan politicking."
rA See ANNENBERG, supra note 46, at 23 ("[T]he education fund paid for more than $300,000 worth of television advertisements attacking Democratic Senate candidate Winston Bryant. The media campaign ran in late October in Little Rock and Jonesboro."). 65 See infra notes 102-07 and accompanying text (noting that the Republic Education Fund's advertisements are considered to be "issue advocacy" that is not subject to election limits); see also infra Part II.B (discussing the FECA requirements for political campaign activity. 66 See supra note 20 (noting Vote Now '96's tax status). 67 See supra note 48 (noting the Republic Education Fund's tax status). 68 See supra note 24 (noting the DNC's tax status).
A. Nonprofits and the IRC

Charities
The IRC offers a series of tradeoffs for the three categories of taxexempt nonprofit groups. 69 Charities must operate exclusively for limited and defined functions, such as for charitable, religious, or educational purposes. 7° Charities are also restricted in at least three other ways: such groups cannot operate to the benefit of a specific individual; 71 no "substantial part 72 of their activities may be for "carrying on propaganda, or otherwise attempting ... to influence legislation; '73 and no charity may "participate in, or intervene in... any political campaign on behalf of (or in opposition to) any candidate for public office."
74
The political limitations on charities, then, fall into two categories. Charities are confronted with an absolute bar against taking part in political campaign activity, which the IRC defines as participating in a campaign on behalf of or in opposition to a political candidate.
75 Not all political activity, however, rises to the level of campaign activity. 76 As long as such actions are not substantial, charities may engage in political (but noncam- 69 See, e.g., HOPKINS, supra note 24, at 6 (noting that charities, social welfare groups, and political organizations are three categories of tax exempt, nonprofit groups).
See I.R.C. § 501(c)(3) (1994) (noting that charities must be "operated exclusively for religious, charitable, scientific, testing for public safety, literary, or educational purposes, or to foster national or international amateur sports competition .... or for the prevention of cruelty to children or animals").
71 See id. (prohibiting charities from operating for the benefit of a specific individual). 72 Id.
73
Id. The Supreme Court has found that "political propaganda" refers to a fill range of advocacy. See Meese v. Keene, 481 U.S. 465, 477 (1987) (noting that propaganda may be "slanted, misleading speech that does not merit serious attention" or advocacy that is "completely accurate and merit[s] the closest attention and the highest respect").
7V I.R.C. § 501(c)(3). The limits placed on I.R.C. § 501(c)(3) groups prevent charities from becoming "action organizations." 26 C.F.R. § 1.501(c)(3)-1(c)(3) (1998) (stating that a charity is not operated exclusively for an exempt purpose if it is an action organization). A group is an "action organization" if a "substantial part of its activities is attempting to influence legislation by propaganda or otherwise;" "it participates or intervenes, directly or indirectly, in any political campaign on behalf of or in opposition to any candidate for public office;" or "[ilts main... objectives may be attained only by legislation or defeat of proposed legislation" and it "advocates" these "objectives" instead of "engaging in nonpartisan analysis ... and making the results thereof available to the public." Id.
75 See HOPKINS, supra note 24, at 394 (defining political campaign activity under the IRC as participating or intervening in a political campaign on behalf of, or in opposition to, a candidate for public office).
76 See id. at 408 ("The concept of 'political activity' is broader than the concept of 'political campaign activity.' That is, the political campaign intervention limitation applies only upon the occurrence of a particular, defined subset of political activity.").
[Vol. 147:971 paign) activities like lobbying to influence legislation. In return for following these limitations on political and political campaign activity, charities have the benefit of their donors receiving a tax deduction for contributions, which encourages donations. 77 
Social Welfare Groups
Social welfare groups, in contrast to charities, need only be "primarily engaged in promoting in some way the common good and general welfare of the people of the community." 78 Consequently, such groups usually do not receive the tax deduction benefits that charities typically enjoy. 9 Social welfare organizations, however, have greater leeway in the political activities they may undertake.8 s The primary mission of a social welfare group, for instance, may be to lobby on legislative issues, 81 something that no substantial part of a charity's activities may constitute.
"The promotion of social welfare does not include direct or indirect participation or intervention in political campaigns on behalf of or in opposition to any candidate for public office." 82 Because I.R.C. § 501(c)(4) nonprofit organizations only need be "primarily" engaged in social welfare, however, social welfare groups-unlike charities-are not completely barred from engaging in political campaign activities. An organization that is organized and operated to inform the public by educational methods on a subject of public interest and concern may be exempt under section 501(c)(4) of the Code even though the subject evokes controversy and even though the organization advocates a particular viewpoint and seeks changes in law to reflect such viewpoint Rev. Rul. 68-656, 1968-2 C.B. 216.
81 See HOPKINS, supra note 24, at 250 ("A social welfare organization may engage in any type of lobbying effort, both direct and grass roots, as long as its primary purpose is the advancement of social welfare."). 82 26 C.F.R. § 1.501(c)(4)-l(a)(2)(ii). 83 See, e.g., Rev. Rul. 81-95, 1981-1 C.B. 332 ("Although the promotion of social welfare... does not include political campaign activities, the regulations do not impose a complete ban on such activities for section 501(c)(4) organizations.").
cal campaign expenditure of a social welfare group is subject to the same tax that would apply to certain income of-I.R.C. § 527 political organizations.8
4 Furthermore, political campaign activity of a social welfare group must satisfy the FECA regulations, as outlined in Part II.B.
Political Organizations
Political organizations include any group "organized and operated primarily for the purpose of directly or indirectly accepting contributions or making expenditures" 85 to "influence the selection, nomination, election, or appointment of any individual" for public office. 86 As previously indicated, contributions to political organizations are not tax deductible, 87 and some limited types of income of such groups are subject to taxation. 88 
B. Nonprofits and FECA
Almost all federal political campaigning-whether by political organizations, social welfare groups, or others-is in some way subject to the Federal Election Campaign Act. 89 FECA, "landmark legislation" passed by Congress in the 1970s, was intended to "resolve, once and for all, the inequities and abuses of the political finance system." 90 Among other things, FECA places limits on the size of political campaign contributions, 91 re-84 See I.R.C. § 527(f)(1) (1994) (requiring that any political campaign expenditure of I.R.C. § 501(c)(4) nonprofit organizations be "subject to tax... as if it constituted political organization taxable income"); see also infra note 88 (noting that some gross income of political organizations is taxable).
85 I.R.C. § 527(e)(1) (1994). 
III. NONPROFTS AND LEGAL LOOPHOLES
A. Fissures in the Law
Due to loopholes in the IRC and FECA, charities and social welfare groups are able to engage in partisan activities, yet argue that their actions are nonpolitical. Vote Now '96 claimed, for example, that it really was a nonpartisan charity and simply engaged in the socially valuable function of ensuring that historically disenfranchised minorities are able to vote. 94 The facts that the group registered Democrats and helped to get them to the polls, was headed by former Democratic Party officials, benefited from a White House fundraiser, and received large contributions steered to the group by the DNC were, according to Vote Now '96, indirect consequences of its taxpayer-subsidized, "nonpartisan" mission to increase minority voter tuMout.
95 92 See id. § 434(a)(4) (requiring "[a]ll political committees other than authorized committees of a candidate" to file, among other things, "monthly reports in all calendar years which shall be filed no later than the 20th day after the last day of the month"). 93 See id. § 441e (prohibiting foreign nationals from making political contributions). A possible loophole may exist, however, that allows foreigners to make "soft money" contributions to federal political party committees. 206 (1990) ("Another source of undisclosed campaign-related expenditures is nonprofit foundations that pursue voter registration and get-out-the-vote drives.... Although they are in principle nonpartisan, in fact they often focus their election activities on demographic groups that have predictable partisan tendencies."); Carney, supra note 51, at 1640 ("Leaders of politically active tax-exempt groups maintain that they are educating the public and promoting legislative issues, not influencing elections?). 95 See supra note 35 and accompanying text (noting that Vote Now '96 operated to increase minority voter turnout in heavily Democratic areas, but that the group claimed to be nonpartisan).
The law supports this claim. Voter registration and turnout efforts are valid activities for a tax-exempt charity. 96 Targeting certain constituencies, such as minorities, in voter registration efforts has also been found to be an appropriate charitable purpose. 97 Even being the beneficiary of political party fundraisers and directed contributions does not necessarily jeopardize a nonprofit organization's charitable status. Political organizations are free to "steer donors" to nonprofit groups, provided that the political parties do not "tell the groups how and where to spend the money they collect."
98 Funds that charities receive may come from foreign sources as well. 99 Finally, because charitable voter turnout efforts are considered nonpolitical, groups like Vote Now '96 avoid all election laws. 100 On the basis of the criteria listed above, Vote Now '96 emerges with a clean slate. Apparently, the IRC and FECA need not follow common sense--or at least "common suspicion"--that a group headed by Democrats, funded by Democrats, and benefiting Democrats is a Democratic organization. Provided that Vote Now '96 engaged in the "nonpartisan" activity of registering voters, and was not overtly controlled by the Democratic Party, it apparently satisfied the requirements of I.R.C. § 501(c)(3) to qualify as a nonprofit group. Even though Vote Now '96 virtually operated as a Democratic Party subsidiary, its voter registration efforts were taxpayersubsidized and unregulated by FECA.
The legal loophole discovered by Vote Now '96, in many ways, is but a slight fissure compared to the gaping crack that allowed the Republic Education Fund to produce its "nonpolitical" television spots. As far as the IRC and FECA are concerned, this group's advertisement about the governmentwasting, junket-taking, rapist-paroling, Democratic candidate Winston Bry- 96 See, e.g., I.R.C. § 4945(f) (1994) (authorizing nonpartisan voter registration drives by tax-exempt organizations as a permissible exempt activity). Under I.R.C. § 4945(f)(5), voter registration efforts are considered nonpartisan for tax purposes if contributions ... [to fund the] drives are not subject to conditions that they may be used only in specified States, possessions of the United States, or political subdivisions or other areas of any of the foregoing, or the District of Columbia, or that they may be used in only one specific election period. Id. 97 See, e.g., Priv. Ltr. Rul. 95-40-044 (Oct. 6, 1995) (authorizing a charity's intention to register "large numbers of female voters, particularly in minority communities" as a proper activity).
99 Abramson & Wayne, supra note 35. 99 See, e.g., Babcock & Schmidt, supra note 41 (noting that foreigners "may legally contribute to nonprofit groups").
1o0 See supra note 96 (noting that a qualified voter registration drive is a permissible charitable activity).
[Vol. 147:971 ant had as much to do with the campaign for a U.S. Senate seat as would a commercial for Arkansas chickens. 10 This fact speaks to a larger problem that permeates our campaign system, which is the use of "issue advocacy"' 1 2 as a ruse for partisan politicking. Valeo, words and phrases similar to these must be used in order for a message to be subject to FECA's regulations on "express advocacy" political campaigning.1 6
The fundamental difference between express and issue advocacy is that express advocacy-a message that specifically endorses the election or defeat of a candidate-is regulated by FECA, while issue advocacy-a message that often criticizes a candidate, but does not encourage an action on the part of the voter-is usually not. The Court, in an indirect admission that this standard would be confusing in practice, acknowledged that express advocacy and issue advocacy are virtually indistinguishable in many circumstances, even though only express advocacy is regulated by FECA. The Court's decision in Buckley has opened the floodgates for vicious, partisan attacks that are free from election limits. As long as words such as "vote against" or "defeat" are not used, nonprofit organizations are considered to be engaged only in "issue advocacy," and not FECA-regulated political campaigning, when they sponsor advertisements such as the Republic Education Fund's anti-Bryant ad.1 0 8 This is one instance where a word or two can make a big difference. Because express advocacy is political campaign activity, a social welfare organization sponsoring such a message is subject to the set of restrictions previously discussed: first, that I.R.C. § 501(c)(4) nonprofit organizations primarily operate for a purpose unrelated to political campaign activity;1 0 9 second, FECA's regulations, such as reporting requirements, that apply to almost all political campaign activity;" 0 and third, the IRC provision that 
. ").
Under Federal Election Commission ("FEC") regulations, the bar against corporate political campaigning is violated if a corporation's communication, "when taken as a whole and with limited reference to external events, such as the proximity of the election, could only be interpreted by a reasonable person" as advocating the election or defeat of a candidate. 11 C.F.R.
§ 100.22(b) (1998) (emphasis added). This "reasonable person" test does not require that "magic words" be used in order for a corporation to be found in violation of the 2 U.S.C. § 441b prohibition against corporate express advocacy. [Vol. 147:971 any political campaign expenditure by a social welfare group is subject to taxation.' Absent the magic words, though, a nonprofit organization may pay for an advertisement that looks suspiciously partisan, label it "issue advocacy," and avoid all limits on political campaign activity imposed by the IRC or FECA. In fact, the Republic Education Fund did just that. The group was created less than seven months before the 1996 general election, and the only "primary activity" it engaged in-likely the only activity it engaged in at all-was producing advertisements attacking Democrats." 2 For the Republic Education Fund, bumping off (electorally speaking) Democratic candidates was its means of promoting the public good, and all of this was done outside the scope of the election laws.
B. The Nonprofit Political Incentive
As the IRC and FECA now stand, an incentive exists for political parties and candidates to channel activities that they would otherwise pay for out of their own campaign coffers to nonprofit groups. Taxpayers help pay for all activities of an I.R.C. § 501(c)(3) nonprofit organization provided that the charity's "political" activity, which is often narrowly defined," 3 is not substantial and it obeys the political campaign prohibition. For both charities and social welfare groups, then, independent political activity that does not rise to the level of political campaigning is unregulated by FECA, enabling nonprofit organizations to accept limitless contributions, even from foreign nationals, without having to comply with disclosure requirements.
C. Nonprofits and Politics: An Inevitable Mix?
Serving as the "political equivalent of Swiss bank accounts," charities and social welfare groups are now secret havens where political parties and candidates stash unlimited contributions and foreign money received from III See supra notes 84, 88 and accompanying text (noting that the political campaign expenditures of social welfare groups are subject to the same taxes that apply to some limited types of political party income).
"2 See 5 FINAL SENATE REPORT ON 1996 ILLEGAL CAMPAIGN ACTIvITIEs, supra note 26, at 6301 (Minority Views) (noting that the Republic Education Fund "has [n]ever engaged in any service or activity other than paying for the production and airing of political advertising'7i s For example, with minimal requirements, "political" activity does not include even voter registration drives in targeted communities. See supra notes 96-97 and accompanying text (noting that voter registration drives, including those in targeted communities, are nonpartisan activities in which a charity or social welfare group may engage).
anonymous donors." 4 Often directed by professional consultants, these nonprofit groups, camouflaged behind virtuous sounding names, such as Citizens for the Republic Education Fund," 5 run the "'shadow' campaigns" ' 6 -underground politicking that can determine an election's outcome with a barrage of negative advertisements during the waning days of a campaign and after the actual candidates emptied their own coffers.
Even if attempts are made to plug the legal loopholes, the odds are stacked against efforts to prevent nonprofit organizations from jumping into the political morass. Many of these groups are phantom organizations that live and die by elections.1 7 There is little way to police their actions until after the debates are over, the ballots are counted, and the winners ' Government watchdog agencies, such as the IRS or the Federal Election Commission ("FEC") are more like toothless Chihuahuas when it comes to supervising nonprofit organizations. Monitoring tax-exempt organizations is "something of a sideline" 119 for the IRS since it rarely results in any money being paid into the Treasury. 1 20 The FEC, the "independent agency... with the exclusive authority to 'administer, seek to obtain compliance with, and formulate policy with respect to' the [FECA],' 2 1 is notoriously overworked and has its hands full just trying to keep track of the groups that are allowed to engage in political campaign activity. 22 As presently organized, the agency cannot effectively police nonprofit organizations that, for the most part, are supposed to be outside of FECA's regulatory purview.
The "general lack of oversight" by the IRS and the FEC has so troubled many nonprofit organizations that these groups have "asked Congress to provide more controls, lest bad charities [ them."' 1 3 In this "'Wild West"' of American politics, where nonprofit groups can "'get away with almost anything," ' 124 a new sheriff is desperately needed to replace the ineffective law enforcement by the IRS and the FEC.
IV. CLIPPING NONPROFITS' POLITICAL WINGS
A. A Call for Nonprofit PACs
"If you can't beat 'em, join 'em" may not go far as a motivational, rallying cry for revising our nation's laws, but this may be one case where the motto should apply. Allowing nonprofit organizations to engage in regulated political and political campaign activity will accomplish at least three things: nonprofit political activity will be permissible, but subject to public scrutiny and election law safeguards; agencies like the IRS and the FEC could therefore better focus on those nonprofit groups that continue to circumvent the law; and the IRC and FECA will take a step toward reality, instead of existing in a fantasy land where calling a candidate a "rapist paroler ' 125 or "wife beater"' 126 on the eve of an election is considered apolitical.
A charity that intends to engage in political activity prohibited by its I.R.C. § 501(c)(3) tax status is already permitted to establish an I.R.C. § 501(c)(4) social welfare subsidiary. 27 The IRS only requires that a charity and its social welfare arm be separately incorporated and that contributions to the charity that are entitled to a tax deduction not be used to finance the subsidiary's lobbying or propaganda-promoting activities.
28
Aside from maintaining independent bank accounts, a charity and its lobbying arm may coordinate their efforts and engage in the activities per- [Vol. 147:971 mitted by their respective tax-exempt status. 129 Using the lobbying subsidiary as a model, the IRC and FECA should be amended to allow both I.R.C. § 501(c)(3) charities and § 501(c)(4) social welfare groups to establish "nonprofit PACs," which would be similar (but not identical) to other federal PACs.
PACs Defined
"The term political action committees, one that does not appear anywhere in the FECA, denotes a loose category of all the committees in federal campaigns other than political party committees and the official campaign committees of candidates."' 30 Such PACs include "any committee, club, association, or other group of persons which receives contributions aggregating in excess of $1,000 or which makes expenditures aggregating in excess of $1,000 during a calendar year."' 13 1
Contributions by individuals to PACs are capped at $5,000 per election.1 32 Primary and general elections have separate caps, allowing an individual to give $5,000 to a PAC in each election. 133 A PAC may contribute up to $1,000 per candidate in each election, the same limit that applies to individuals, unless the organization qualifies as a multi-candidate PAC.1
34
To become a multi-candidate PAC, a committee must be registered as such at least six months prior to an election, receive contributions from more than fifty people, and make contributions to at least five candidates for public office. 135 Multi-candidate PACs may contribute up to $5,000 per candidate in each election. 136 Other types of groups that are barred from directly taking part in political campaign activity are allowed to form PACs. Corporations and labor
129
The activities of a [PAC] that is affiliated with a charitable organization will be attributed to the charitable organization for purposes of determining the ongoing taxexempt status of the charitable organization. unions, both of which are prohibited from making political contributions from their general treasury funds, may form PACs that solicit or make political contributions through separate segregated funds ("SSFs"). 137 Nonprofit groups should similarly be allowed to engage in political and political campaign activity via a political subsidiary.
138
FECA permits charities and social welfare organizations to create regular and multi-candidate PACs. 139 The IRC, however, effectively stands as a bar to charities creating PACs, because these groups are prohibited from engaging in political campaign activity, and any "political campaign activities of an SSF are attributed back to the charitable organization that sponsors it.,, 1 40
Similarly, the IRC restricts the ability of social welfare groups to start a PAC due to the "limit on the amount of political campaign activity in which they can engage without loss of tax-exempt status."
141
Charities and social welfare groups often evade these limitations by simply establishing informal ties with like-minded PACs. 
Nonprofit PAC Requirements for Political Campaign Activity
Political campaign activity, as defined by the IRC, is any activity taken on behalf of or in opposition to a candidate for public office. 43 Political campaigning includes directly contributing money to a candidate's cam- 137 See id. § 441b-(a) (prohibiting corporations or labor unions from making political contributions); id. § 441b-(b)(2)(C) (permitting corporations or labor unions to form PACs by establishing "separate segregated fund[s]" that are not subject to the political contribution prohibition).
138 See, At present, charities are barred from engaging in direct political campaign activity. This prohibition, therefore, prevents charities from making financial contributions for, or taking part in, express advocacy. Social welfare groups are similarly limited, but to a lesser extent. I.R.C. § 501(c)(4) nonprofit groups may engage in some political campaign activity-and, thus, make contributions for, or engage in, express advocacy-provided that such groups are primarily operated to promote the public good in some other way.
With the creation of nonprofit PACs, charities and social welfare groups could freely contribute or engage in express advocacy through nonprofit PACs. These political subsidiaries will be subject to many of the FECA requirements that apply to all other federal PACs, such as contribution limits, frequent disclosure reports to the FEC, and the prohibition against receiving foreign money.
1 45 Funds contributed to a charity or social welfare organization will be held in separate accounts, ensuring, for example, that no tax-deductible contributions are used to finance any of a charitable, nonprofit PAC's activities. All political campaigning of I.R.C.
§ 501(c)(3) and § 501(c)(4) organizations will be required to be conducted through such nonprofit PACs.
Nonprofit PAC Requirements for Noncampaign Political Activity
Allowing charities and social welfare organizations to make political contributions and engage in express advocacy, does not, of course, address most of the pursuits of groups like Vote Now '96 and the Republic Education Fund. As indicated before, both of those nonprofit groups arguably could claim that their activities were already legal and that political campaign activity was avoided. 146 With the existence of nonprofit PACs, Vote Now '96 and the Republic Education Fund could conduct their respective voter registration drives and issue advertisements through PAC subsidiaries. An incentive still exists, -however, to run activities that do not qualify as political campaign activity through the existing charity or social welfare organization. These groups are not managed by the Mother Teresas of the nonprofit world, after all.147 Given the option to use taxpayer-subsidized funds, 148 delve into foreign money, and avoid disclosure requirements, Vote Now '96 and the Republic Education Fund likely will not alter their existing game plan anytime soon.
The solution to this dilemma is to eliminate the option available to nonprofit groups to sponsor any "political" activity outside of PACs. Using common sense and an informed understanding of the realities of contemporary politics as guideposts, anything that looks, sounds, or "walks" like political campaign activity should be expressly required 149 to be conducted through a nonprofit PAC.°5 0 Notwithstanding claims by charities and social welfare groups that their endeavors have nothing to do with elections, at a minimum, activities like voter registration drives or "issue" advertisements in which candidates are pictured or discussed should be prohibited unless conducted by a nonprofit PAC.
Applying election laws to the activities of nonprofit PACs will clip the political wings of groups like Vote Now '96 and the Republic Education Fund. Under FECA, all PACs are subject to disclosure requirements and contribution limits and are prohibited from accepting foreign money-regardless of how funds are spent.1 51 The "soft money" loophole, which allows federal PACs to engage in issue advocacy, voter registration and get-147 Some nonprofit groups will go to great lengths to circumvent-or break--the law. For example, in 1986, it was revealed that the National Endowment for the Preservation of Liberty, an I.R.C. § 501(c)(3) charity, had "engag[ed] in campaign efforts against members of Congress who opposed aid to the [Nicaraguan] Contras and, to add insult to injury ... allegedly fmanc[ed] these efforts with profits from arms sales to Iran." Chisolm, supra note 138, at 309 (footnotes omitted). See generally Rodrigue, supra note 118, at 52 ("The structure of nonprofits partly explains the problem of misuse of funds. They lack many of the checks and balances built into private businesses.").
148 As previously discussed, charities, not social welfare groups, typically are the only nonprofits to receive this benefit. See supra Part II.A.2. 4 Specifically defining what activities are "political" and must be conducted through a nonprofit PAC should overcome the Court's objections that general definitions of prohibited political activity may be unconstitutional. See, e.g., Buckley v. Valeo, 424 U.S. 1, 41 (1976) (noting that an "indefinite" definition of prohibited political activity that "falls to clearly mark the boundary between permissible and impermissible speech" is unconstitutional); NAACP v. Button, 371 U.S. 415, 433 (1963) ("Because First Amendment freedoms need breathing space to survive, government may regulate in the area only with narrow specificity.").
150 Government agencies like the FEC or IRS could be required to develop guidelines expressly dictating what activities must be conducted through a nonprofit PAC, with nonprofit groups free to contact these agencies for advice or approval for specific projects if any regulation seems unclear. Also, some "political" activity can be exempted from the PAC requirement, such as certain types of legislative lobbying, so that I.R.C. § 501(c)(4) social welfare groups-which are often formed for the sole purpose of engaging in the political activity of lobbying-can continue to exist, independent of a PAC. See supra notes 91-93 and accompanying text (listing examples of FECA's requirements).
[Vol. 147:971 out-the-vote drives, or related activities through non-FECA-regulated state SSFs, could be closed by requiring nonprofit PACs to operate only federal accounts.
1 52 As a result, all specifically-defined "political" activities of charities and social welfare groups will be subject to FECA, removing a primary incentive for candidates and political parties to conduct partisan activities through groups like Vote Now '96 and the Republic Education Fund.
B. Keeping Wayward Nonprofits in the Political Corral
Assuming that at least some charities and social welfare groups comply with the letter and spirit of the law by forming PACs, the government's job of monitoring the political activities of nonprofit organizations should become easier. Fundamentally, nonprofit groups will have a bright line that they know not to cross: do not engage in any prohibited political activity, except through a PAC. As a result, the IRS will not have to haggle as often about what constitutes "substantial propaganda" for a charity or whether a social welfare group is failing to operate "primarily" for the public good. The FEC will receive more paperwork in the form of regular disclosure reports from nonprofit PACs, but having ready access to the disclosed infor-152 Soft money "refer[s] to funds that are not subject to the provisions of [FECA] but are used to influence the outcome of a federal election." CORRADO, supra note 90, at 6. Congress created the soft money loophole in 1979, in response to criticisms that FECA reduced the traditional role of state and local [political] party organizations in federal elections and discouraged certain party-building activities. In order to redress this grievance and increase the role of parties in federal contests, the 1979 [amendments to FECA] exempted certain state and local party activities from the act's definition of "contribution" and "expenditure." This allowed party organizations to raise and spend unlimited amounts of money for voter registration, campaign materials, getout-the-vote drives, and other activities without having to disclose these funds to the [FEC].
T1he 1979 amendments made no specific provision for the use of nonfederal soft money accounts by nonparty political committees. The use of separate nonfederal accounts by PACs is ... a result of the ambiguities of federal law rather than its particular sanctions. Id. at 12, 121 (footnote omitted).
Unregulated get-out-the-vote drives or issue advocacy advertisements, then, are typically run through state political parties, state PACs, and nonfederal accounts of federal PACs. Because such organizations, in these cases, are subject only to state election laws, they may "receive contributions in excess of the amount permitted by federal statutes, [and] solicit funds from sources long prohibited from participating in federal elections .... They can also operate in relative secrecy because most state disclosure laws lack the rigorous requirements for public disclosure established at the federal level." Id. at 121-22. This soft money loophole can be closed, however, by requiring all nonprofit PACs to be federal (making them subject to FECA) and by prohibiting them from establishing nonfederal soft money accounts.
UNIVERSITY OF PENNSYLVANIA LA WREVIEW mation should prove valuable to any FEC investigation of possible FECA violations by a nonprofit group.
For nonprofit organizations attempting to sponsor prohibited political activity, the sanctions are, and will remain, severe. Under the IRC, if a nonprofit organization engages in forbidden political activity, the IRS may impose "substantial excise tax penalties on errant organizations and their managers," and may "move swiftly... to revoke the exempt status of organizations that are determined to be in 'flagrant violation' of the proscription on political expenditures."' 153 These penalties will remain in place, although the scope of prohibited political activity-unless accomplished through a nonprofit PAC-will be expanded. Any FECA violations by charities or social welfare groups will also be subject to the range of investigatory and prosecutorial powers possessed by the FEC."' By thinning the herd of nonprofit groups attempting to evade the IRC and FECA, the IRS and FEC possibly can serve as the alert watchdogs they were intended to be. Any political activity by a charity or social welfare group without a PAC will be per se illegal, and subject to the arsenal of penalties both agencies possess, but use too rarely due to loopholes in the law.
C. Seeking the Constitution's Seal ofApproval
Advocating any proposal that may be viewed as restricting the First Amendment rights of nonprofit groups is fraught with danger. This is hardly an area of the law known for its unanimity of opinion regarding what the Constitution permits.' 55 Debate is likely to rage on in Congress about the extent to which nonprofit groups' political activity may be limited. however, that requiring nonprofit groups to engage in campaigning and other political activities only through PACs is constitutional.
The Constitutionality of the Nonprofit PAC Requirement for
Political Campaign Activity
Requiring charities and social welfare groups to engage in political campaign activity, such as contributing money to candidates or taking part in express advocacy, through nonprofit PACs arguably survives constitutional scrutiny. Currently, charities are barred from directly sponsoring such activities, so the ability to form a PAC will be an unexpected boon. Social welfare groups, in effect, already form PACs when they engage in the limited political campaign activity permitted by the IRC, because such activities are typically paid for out of SSFs.1 5 6
One stumbling-block in the way of the nonprofit PAC proposal, though, is the Supreme Court's decision in FEC v. Massachusetts Citizens for Life,
Inc. ("MCFL"). 15 7
In MCFL, the Court held that a nonprofit group with no business activities or ties to a for-profit corporation cannot be required to engage in independent express advocacy 15 through an SSF.
159
Justice Brennan, the author of the MCFL Court's opinion, cited several reasons why nonprofit groups resembling "voluntary political associations '1 6° cannot be required to establish PACs for independent expenditures. First, "ideological" nonprofit groups do not have access to business income that might enable them to "gain [an] unfair advantage in the political marketplace.' 61 Because the risk of corporate financial power being used to corrupt the political process is the usual justification given for prohibiting corporations from using their general treasury funds for political purposes, requiring ideological, nonprofit groups with no business income to establish 156 See HOPKINS, supra note 24, at 427 (noting that FECA permits social welfare groups to create PACs).
157 479 U.S. 238 (1986) . 158 An independent expenditure is defined as "an expenditure by a person expressly advocating the election or defeat of a clearly identified candidate which is made without cooperation or consultation with any candidate, or any authorized committee or agent of such candidate ... " 2 U.S.C. § 431(17).
159 MCFL, 479 U.S. at 263-64 (holding that a nonprofit organization cannot be required to engage in independent express advocacy through an SSF if(1) the group does not "engage in business activities"; (2) the group has "no shareholders or other persons affiliated so as to have a claim on its assets or earnings"; and (3) the group is not established or funded by business corporations or labor unions). 160 Id. at 263. 161 Id.; see also id. at 258-59 (arguing that funds available to business corporations are unrelated to the "popular support for the corporation's political ideas," while resources available to an ideological, nonprofit group reflect "its popularity in the political marketplace").
corporations from using their general treasury funds for political purposes, requiring ideological, nonprofit groups with no business income to establish PACs for independent political campaigning is unnecessary. 62 Second, an SSF only may solicit funds from a narrowly defined class of a nonprofit group's "members," which could severely restrict the ability of some groups to raise money for political campaign activity. 63 Third, Brennan argued that FECA's "extensive" organizational and reporting requirements for PACs would unconstitutionally burden nonprofit groups, such as small groups of "like-minded persons" who may seek to fund their "occasional endorsement of political candidates... by means of garage sales, bake sales, and raffles."'
164
MCFL is far from a victory for nonprofit groups seeking to engage in unfettered political campaign activity. Under the decision, I.R.C. § 501(c)(4) organizations must still establish SSFs for nonindependent political campaigning, such as express advocacy that is coordinated with a candidate. IRC limitations on the extent of political campaign activity by charities and social welfare groups also remain in place. All social welfare organizations, including those covered by MCFL, must operate primarily for purposes other than political campaigning.
6
Charities are similarly restricted in that they can engage in only limited political activities and no political campaigning. 166 Finally, a nonprofit organization closely associated with a for-profit business, such as the Republic Education Fund's ties to TRIAD, is not protected by MCFL.1
67
In a number of ways, then, the nonprofit PAC requirement would provide more freedom than the current law for charities and social welfare groups to engage in political campaign activity. With the creation of nonprofit PACs, charities and social welfare groups could engage in unlimited political campaigning, but only through FECA-regulated SSFs. Furthermore, any questions raised by MCFL about the constitutionality of the non- 162 See id. at 263-64 (holding that concerns about corporate wealth as a "threat to the political marketplace" are unwarranted where corporations with "features more akin to voluntary political associations than business firms" are engaged in independent political campaigning). 163 See id. at 260 ("The limitation on solicitation... means that nonmember corporations can hardly raise any funds at all.
); see also 2 U.S.C. § 441b-(b)(4)(A)-(C) (1994) (requiring that an SSF only solicit a corporation's stockholders and their families, the corporation's executive or administrative personnel and their families, or the members of a labor organization and their families, if the group is a membership corporation without capital stock).
164 MCFL, 479 U.S. at 254-55. 165 See supra Part HI.A.2 (discussing the requirements for I.R.C. § 501(c)(4) tax status).
166 See supra Part II.A.1 (discussing the requirements for I.R.C. § 501(c)(3) tax status). 167 See MCFL, 479 U.S. at 264 (stating that a nonprofit group can only make an independent expenditure without a PAC if the group is "not established by a business corporation. . . and it is [the group's] policy not to accept contributions from such entities").
profit PAC proposal can be remedied by making slight changes to the PAC requirement or the existing laws governing nonprofit organizations.
A primary objection raised by Brennan, for instance, was that ideological, nonprofit groups should not be forced to establish SSFs for independent expenditures because such groups do not generate business income that can be used to corrupt the political process. This ruling should not be fatal to the nonprofit PAC requirement, however, because it is based on current laws that permit nonprofit groups to engage in some degree of political activity without jeopardizing their tax status.
The Court held that the political and political campaign activities of charities and social welfare groups can be restricted, due to the fact that such organizations are taxpayer-subsidized 168 and benefit from the "special advantages that the State confers on the corporate form." 169 It is only by legislative grace that I.R.C. § 501(c)(4) tax status allows social welfare groups to participate in some political campaign activity. Congress can easily change the tax code to ban social welfare groups from taking part in any such activity, even through SSFs, 170 as is the case for charities.
171
From this perspective, MCFL holds only that ideological, nonprofit organizations engaged in independent campaign activities permitted by their tax status cannot be required to establish SSFs. By altering the IRC to create a blanket prohibition on political campaign activity by I.R.C. § 501(c)(3) or § 501(c)(4) nonprofit groups without SSFs, the problems presented by MCFL are avoided, a fact indirectly affirmed by the Court. 
1999]
ranting the highest constitutional protection. 174 Therefore, the "member" requirement and similar restrictions 75 on SSF solicitations should be eliminated (or loosened, if constitutionally acceptable standards can be developed) for ideological, nonprofit PACs. 176 The last major hurdle presented by MCFL is FECA's organizational and reporting requirements for PACs, discussed in detail by Justice Brennan. 177 Justice Brennan warned that such mandates may chill political speech, with some nonprofit groups, "[f]aced with the need to assume a more sophisticated organizational form, to adopt specific accounting procedures, to file periodic detailed reports, and to monitor garage sales," deciding "that the contemplated political activity [is] simply not worth it." 178 It is important to note, however, that Justice Brennan's objections are not part of MCFL's holding, as they appear in the only portion of his opinion not adopted by the Court.
7 9 In fact, at least four other Justices, led by Chief Justice Rehnquist, expressly rejected Justice Brennan's claims that such "burdens" on nonprofit groups engaged in political campaign activity are unconstitutional. 180 Still, it should be obvious that the Republic Education Fund and Vote Now '96 are the types of culprits that create the need for nonprofit PACs. It is hardly going out on a limb to allege that these groups have never funded their activities through "bake sales," and it is unlikely that such organizations, run by highly sophisticated political professionals, will find FECA's requirements to be so complicated that any desired political campaign activity will be abandoned. Reasonable guidelines should be considered that will establish a level of political campaign activity that must be surpassed for an ideological, nonprofit organization to become subject to the PAC requirement. 18 1 For groups that remain below this threshold, the usual, less stringent FECA regulations for political campaign activity will still apply. 18 
2
With only minor changes to the nonprofit PAC proposal, requiring charities and social welfare groups to engage in political campaign activity only through SSFs seems to satisfy any constitutional concerns. Both I.R.C. § 501(c)(3) and § 501(c)(4) organizations likely will find that the ability to make direct campaign contributions and to engage in express advocacy via PAC subsidiaries will entail much gain with little pain.
The Constitutionality of the Nonprofit PAC Requirement for
Noncampaign Political Activity
The real First Amendment battleground for nonprofit PACs is the requirement that charities and social welfare groups must route all political activities-including noncampaign activities-through SSFs subject to FECA. This issue is difficult to discuss without getting sucked into a constitutional black hole, where different opinions as to what the Court will allow swirl about and frequently collide. 183 In defense of the nonprofit PAC requirement, however, justifications exist for insisting that the political activities of charities and social welfare groups only be conducted by SSFs and that such a requirement is constitutional.
As discussed in Part IV.C.1, the political campaign activities of charities and social welfare groups may be restricted due to the benefits these nonprofit groups enjoy as taxpayer-subsidized corporate entities.18 The noncampaign political activity of such groups can be restricted under similar reasoning, as is illustrated by the IRC mandate that no substantial part of a charity's activity may be for propaganda purposes or for influencing legislation. "' The First Amendment should not prevent further express limits on
In MCFL, the nonprofit group spent almost $10,000 to independently publish and distribute over 100,000 copies of a guide that rated candidates on anti-abortion issues. See MCFL, 479 U.S. at 243-44 (describing the activities of Massachusetts Citizens for Life in the 1978 elections). This appears to be the type of large-scale, independent political campaign activity that should be sufficient to make a group subject to the nonprofit PAC requirement. 182 See, e.g., 2 U.S.C. § 434(c) (1994) (requiring "[e]very person (other than a political committee) who makes independent expenditures in an aggregate amount or value in excess of $250 during a calendar year" to make certain disclosures about the person's donors and political campaign activities). 183 See, e.g., supra note 155 and accompanying text (noting the different opinions of two legal commentators on the constitutionality of restricting nonprofit groups' political activities). 184 See supra note 34 and accompanying text (noting that the tax-exempt status of charities and social welfare groups, as well as the tax deductibility of contributions to charities, are subsidies). 185 See supra notes 71-74 and accompanying text (discussing restrictions on the political activities of charities). the political activities in which I.R.C. § 501(c)(3) and § 501(c)(4) organizations may engage, 1 6 especially because an avenue remains open for such groups to take part in political activity through PACs. 87 By simply expanding the IRC's existing rules against political activity to encompass such actions, the voter registration drives of Vote Now '96 and the "issue" advertisements of the Republic Education Fund can be prohibited unless a FECA-regulated SSF is used.
A second, more innovative-and speculative' 8--approach to regulating much of the political activity that presently escapes FECA's requirements is to expand the definition of political campaign activity set forth in Buckley v. Valeo.1 9 In Buckley, the Court ruled that only political speech expressly advocating the election or defeat of a candidate is subject to FECA, because a broader application of the law would create ambiguous limits as to what speech is regulated. 1 90 The Court then listed examples of express advocacy, such as urging voters to "support" or to "oppose" a political candidate, in a footnote.' 9 ' Many campaign finance reformers, who are opposed to unregulated advertisements like the Republic Education Fund's that "any reasonable person would view.., as promoting a specific candidate," 192 contend that the Court's list of words and phrases is not an exhaustive definition of express advocacy.1 9 3 In fact, legislative proposals recently have been introduced in Congress that would expand the universe of regulated political campaign speech to include advocacy that, in some specified way, supports or opposes a clearly identified candidate even without using "express" terms.
194
Under such broader definitions of express advocacy, the political attack advertisements of groups like the Republic Education Fund are automatically subject to FECA, eliminating a primary objection to the PAC proposal that nonprofit groups should not be forced to use FECA-regulated SSFs for noncampaign (as currently defined) political activity. Opponents to these attempts to broaden the definition of express advocacy, however, "counter that the Court has defined the terms once and for all and it is ...
[unconstitutional] to expand on the [Buckley] decision." 195 Even if it is constitutional to require charities and social welfare groups to engage in political activity only through PACs, it is a safe bet that nonprofit groups like Vote Now '96 and the Republic Education Fund will vociferously protest the PAC requirement. Implementing such a reform likely will be similar to jabbing a stick in a hornet's nest, with angry charities and social welfare groups storming the Sunday morning political talk shows, proclaiming that their right to free speech has been filched. To borrow a phrase from Shakespeare, however, "[t]he lady doth protest too much methinks., 196 Is there really anything draconian about requiring nonprofit organizations to conduct their political activities through PACs, unless these groups are purposely attempting to evade the IRC and FECA?
With nonprofit PACs in place, charities and social welfare groups may engage in unlimited political and political campaign activity as long as the federal election laws are satisfied. Vote Now '96 could openly advertise itself as a vote-getter for the Democratic Party, while the Republic Education Fund could sponsor "anti-liberal" advertisements until the television networks run out of available commercial space. The nonpolitical endeavors of charities and social welfare groups will not be impacted directly in any way.
All political activities of nonprofit groups will be subject to FECA, but this hardly works as a gag order on the political aspirations of charities and Nonprofit organizations that come to the political soiree should have to reveal with whom they are dancing. 198 Prohibiting nonprofit groups and others from using foreign money for political purposes is similarly a less than earth-shattering reform; if anything, such a provision is probably what Congress has intended all along. 199 The primary pitfall for the nonprofit PAC proposal is the contribution limit that applies to federal PACs. Although nonprofit PACs, like all federal PACs, only face spending limits when engaged in political campaign activity, FECA does restrict how much a contributor may give to a PACregardless of how the money is ultimately used. Contributions by individuals to PACs are capped at $5,000 per election, 200 a far cry from the nearly half-million dollar donation Vote Now '96 received from just one foreign supporter. 20 1 Imposing contribution limits on nonprofit PACs engaged in political, but not political campaign, activity is severe. After all, in these cases the PAC subsidiaries would not be taking part in activities that are normally subject to FECA requirements. For this reason, a concession is in order: The size of contributions to nonprofit PACs should only be restricted when the funds are used for political campaign purposes.
2°2 Although this is a significant adjustment, it is fair to the nonprofit groups and may be necessary for the PAC requirement to survive a constitutional challenge.
It is important to note here that a stalemate on the issue of regulating the political activities of nonprofit organizations is the practical equivalent of throwing our nation's election laws out the window. 20 3 Without succumbing to the "Chicken Little Syndrome" (that is, arguing for reforms by frantically claiming that the "sky is falling"), it seems incredible that we now live under a system where, hypothetically, communist foreign nationals can legally make millions of dollars in anonymous contributions to a nonprofit group that targets American citizens with the goal of persuading them to support specific candidates for federal office. 20 4 Or, perhaps more commonly, is it not a perversion of our political system when nonprofit groups become key players in political campaigns, but are immune from FECA as long as they make no direct financial contributions to the candidates and avoid terms like "vote for" or "defeat"? The nonprofit PAC requirement is an important step toward ensuring that political activities of nonprofit groups are properly regulated.
CONCLUSION
In the 1996 federal elections, "there were really two campaigns conducted"--"an 'overt' campaign and a 'covert' campaign." 2 0 5 In the overt campaign, all participants abided by FECA.
